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President Nixon’s Conception of Executive 
Privilege: Defining the Scope and Limits 
of Executive Branch Secrecy 


MARK J. ROZELL 
Associate Professor of Political Science 
Mary Washington College 


The Nixon presidency is remembered most for its involvement in one of 
the great constitutional crises of our history. This paper focuses on a central issue 
of that crisis: the scope and limits of executive privilege in our separation of powers 
system. My plan is to identify and discuss President Nixon’s conception of executive 
privilege. I compare President Nixon’s contribution to our understanding of the 
doctrine of executive privilege to traditional conceptions of that doctrine found in 
American political thought, practice, and Constitutional history. I argue that al- 
though the doctrine of executive privilege has legal and historical bases in our separa- 
tion of powers system, President Nixon’s conception of that doctrine is too broad 
and lacks legal or historical foundation. Furthermore, whereas the adoption of the 
Nixon standard would undermine the delicate balance of power between the branches 
of government, one should not generalize from the Nixon case, as some leading 
critics have,’ that all claims of executive privilege are baseless. 


Executive Privilege 

Executive privilege can be defined as the right of the president and im- 
portant executive branch officials to withhold information from Congress, the courts, 
and the public. The purposes for withholding information are varied (e.g., protecting 
state secrets, protecting confidentiality of White House deliberations, protecting 
privacy). There is little agreement among legal scholars as to (1) whether executive 
privilege is a legitimate power, and (2) if it is legitimate, what the limitations are 
on claims of privilege. 

For conceptual purposes it is important to distinguish executive privilege from 
the executive power of prerogative. The latter term refers to the notion that executives 
may take any action deemed necessary, in times of emergency, even if such action 
is contrary to the law. Executive privilege is therefore one form of the prerogative 
power. A chief of state in times of emergency may exercise his prerogative to withhold 
sensitive information. 

Controversy over claims of executive privilege has a long history in the United 
States and is rooted in our separation of powers system. The constitutional framers 
were not explicit about the role of what is now called “executive privilege” in our 
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governmental system. The Constitution lacks any reference to the privilege power, 
leading some critics to conclude that executive privilege is a “constitutional myth’” 
and others to argue that the privilege is such an obvious executive power that the 
founders believed it need not be explicitly granted.’ 

The founders’ lack of clarity on executive privilege has encouraged a good deal 
of presidential discretion in withholding of information. The founders, it appears, 
intended there to be an area of discretionary power for presidents who may assert 
a right to withhold information. The founders recognized their inability to identify 
in advance all the possible contingencies under which presidents may prudently 
withhold information. Their solution to potential abuse of that power was not to 
delineate explicitly its scope and limits. Instead, they relied on the institutional checks 
and balances provided by our system of separated powers. 

Over two hundred years experience under the Constitution provides ample 
historical evidence and legal precedent to help us more precisely define the scope and 
limits of executive privilege. My view is that both historic precedent and legal sanction 
clearly legitimize executive privilege. Generally prudent presidential exercise of execu- 
tive privilege and important court decisions also reveal that executive privilege is not 
an absolute power limited only by the president’s self-imposed restraints. As I shall 
argue, executive privilege may legitimately be invoked under four general circum- 
stances: 


(1) When the nation’s security may be threatened by divulging information; 

(2) When the confidentiality of internal White House deliberations may be 
jeopardized; 

(3) When the personal privacy of executive branch officials may be compromised 
for no public gain; | 

(4) When the enforcement of criminal justice may be threatened. 


Admittedly these are broad categories open to interpretation. The imposition 
of more precisely defined boundaries would destroy the realm of presidential discretion 
that is needed to protect the public interest. These categories are compatible with 
the traditional conception of executive privilege found in American political thought, 
action, and constitutional development. Before establishing the intellectual, historical, 
and legal bases for executive privilege, I shall identify and discuss President Nixon’s 
conception of executive privilege. I conclude by discussing the proper scope and limits 
of executive privilege in our separation of powers systems. 


President Nixon’s Conception of Executive Privilege 

The most benevolent interpretation sometimes given for President Nixon’s 
eventual downfall was that, unlike his predecessors, President Nixon was caught by 
his enemies misusing presidential power. According to this interpretation President 
Nixon’s actions, including his claims of executive privilege, were not extraordinary. 
The real difference, allegedly, was that (1) President Nixon provided indisputable 
documentation of executive branch wrong-doing, and (2) his enemies in Congress 
and the national media were exceptionally vigilant. 
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This argument is in opposition to my view that President Nixon’s conception 
of executive privilege lacks historical and constitutional foundations. In comparison 
to his predecessors’ claims of privilege, the scope of President Nixon’s claims was 
more broadly based. President Nixon went beyond notions of protecting the nation’s 
security, the public interest, and the privacy of his aides, to using claims of privilege 
for purposes of political expediency, withholding of embarrassing (not vital) informa- 
tion, and covering up executive abuses of power. Establishing that President Nixon’s 
claims of executive privilege lack historical and constitutional foundation requires an 
examination of his own administration’s words and actions in comparison to how 
Nixon’s predecessors viewed and exercised the privilege. Let’s first identify and discuss 
the Nixonian conception of executive privilege. 

(1) Executive Privilege is used for reasons of political expediency. There is a common 
folk saying that where you stand on an issue depends on where you sit. Applied to our 
separation of powers system this could mean that for reasons of political expediency the 
position one adopts as a member of the legislative branch differs from the view one 
adopts as a member of the executive branch. The problem with this perspective is 
that, if carried too far, it means that there are no enduring principles governing the 
exercise of political power in our system — only incessant battles for power driven by 
self-interest. 

Nixon’s actions indicate that the view he adopted on executive privilege was 
influenced by his institutional perspective. Nixon opposed the principle of executive 
privilege as amember of Congress and made the most broadly based claims of privilege 
in history as president. For example, in 1948 President Harry S. Truman refused to 
release the text of an FBI letter concerning a prominent scientist accused of disloyalty 
by the House Un-American Activities Committee. On April 22, 1948, a member 
of that committee, Rep. Richard M. Nixon (R-Calif.), protested Truman’s invoking 
of the privilege: 


The point has been made that the President of the United States has issued an 
order that none of this information can be released to the Congress and that 
therefore the Congress has no right to question the judgment of the President 
in making that decision. 

I say that the proposition cannot stand from a constitutional standpoint or 
on the basis of the merits for this very good reason: that would mean that the 
President could have arbitrarily issued an Executive order in the Meyers case, 
the Teapot Dome case, or any other case denying the Congress of the United 
States information it needed to conduct an investigation of the executive depart- 
ment and the Congress would have no right to question his decision. 

Any such order of the President can be questioned by the Congress as to 
whether or not that order is justified on the merits.‘ 


This statement is ironic given President Nixon’s vigorous defense of executive 
privilege a quarter century later. As president, Nixon adopted the view that Congress 
lacks the legitimacy to question or contest executive claims of privilege. In President 
Nixon’s conception of the separation of powers the president reigns supreme and may 
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unilaterally determine the scope and limits of his own powers. President Nixon 
claimed that whenever a dispute between the political branches over executive branch 
information occurred, the president’s claim of privilege resolved the dispute. Nixon’s 
presidential view of executive privilege, therefore, was one adopted for reasons of 
political expediency. In a sense, this view of the president in the separation of powers 
system elevates the role of the Chief Executive to that of participant and referee in 
a political struggle. President Nixon even questioned the legitimacy of the courts as 
referees in our governmental system. In a revealing quote President Nixon stated 
during the Watergate controversy that, “the manner in which the president exercises 
his assigned executive powers is not subject to questioning by another branch of the 
government.” 

During oral argument in U.S. v. Nixon, President Nixon’s attorney candidly 
rejected the right of the judiciary to contest presidential claims of privilege. The 
following exchange between the Court’s Justices and James St. Clair revealed the 


president’s view that, although the Court could declare the law, the president still 
had the final word: 


Question: You are submitting the matter to this Court... . 
St. Clair: To this Court under a special showing on behalf of the president. 


Question: And you are still leaving it up to this Court to decide it. 

St. Clair: Yes, in a sense. 

Question: In what sense? 

St. Clair: In the sense that this Court has the obligation to determine the law. 
The President also has an obligation to carry out his constitutional 
duties. 

Question: Well, do you agree that this is what is before this Court, and you 
are submitting it to this Court for decision? 

St. Clair: This is being submitted to this Court for its guidance and judgment 
with respect to the law. The President, on the other hand, has his 
obligations under the Constitution. 

Question: Are you submitting it to this Court for this Court’s decision? 

St. Clair: As to what the law is, yes.° 


Executive privilege not only serves political expediency but also, for President 
Nixon, is an unquestionable presidential prerogative. This leads to the second basis 
of the Nixonian conception of executive privilege —that there are no limits on presi- 
dential exercise of this power. 

(2) Executive Privilege Has No Limits. If the judiciary lacks authority to question 
executive activities then, logically, anything the chief executive does is legitimate. 
President Nixon most clearly identified this belief in his televised interviews with 
journalist David Frost. When questioned on May 19, 1977, by Frost about the limits 
on presidential power Nixon replied: “When the President does it, that means it is 
not illegal.’ 

This statement implies that there are no limits on presidential authority, in- 
cluding the power to withhold information. All that is required is presidential 
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approval of an action. In a clear refutation of the more common constitutional view 
that no person is above the law, Nixon argued that presidential actions had higher 
standing than the law itself. For example, Nixon justified the burglary of Daniel 
Ellsberg’s psychiatrist’s office as a legitimate presidential action. While asserting that 
he did not know of the burglary in advance, Nixon responded that if told, “I would 
have said, ‘Go right ahead.’” Nixon continued: 


I didn’t want to discredit the man as an individual. I couldn’t care less about 
the punk. I wanted to discredit that kind of activity, which was despicable and 
damaging to the national interest.* 


Nixon added that such normally illegal activities become lawful when sanctioned 
by the president. The causes for sanctioning such activities are varied and may, Nixon 
asserted, include the “national interest” or “national security.” The activities of 
members of the executive branch are also exempted from normal legal limitations if 
conducted on the president’s behalf: 


If the President, for example, approves something, approves an action because 
of the national security or . . . because of a threat to internal peace and order 
of significant magnitude, then the President’s decision in that instance is one 
that enables those who carry it out to carry it out without violating a law.’ 


President Nixon, therefore, adopted the most broadly based definition of the 
privilege imaginable. In practice, the former president rejected even any general 
limitations on the use of this presidential power. His conception of the privilege was 
that of a presidential power subject only to limitations accepted at the Chief Execu- 
tive’s discretion. This absolute privilege claim was asserted by President Nixon’s 
defenders who argued that “such a privilege, inherent in the Constitutional grant 
of executive power, is a matter of presidential judgment alone.”” 

(3) Executive Privilege Belongs to All Executive Branch Officials. For President 
Nixon executive privilege was not a right possessed only by the president and selected 
White House insiders. Rather, in Nixon’s view executive privilege could be invoked 
by the president on behalf of all executive branch officials. As noted above, Nixon 
claimed that the President’s exercise of power could not be questioned by the other 
branches of government. The president’s aides also could not be questioned: 


If the President is not subject to such questioning, it is equally inappropriate 
that members of his staff not be so questioned, for their roles are in effect an 
extension of the President.!” 


Nixon applied this reasoning not only to his White House staff but also to the 
entire executive bureaucracy. Nixon’s Attorney General Richard Kleindienst asserted 
on behalf of the president that Congress lacked authority to call any employee of the 
federal government to appear before Congress if the president decided to bar such 
testimony.” 

Members of the executive branch, in Nixon’s view, could also assert for them- 
selves a claim of executive privilege. In fact, Congress held a number of hearings on 
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the matter of whether “agency” or “departmental privilege” was a legitimate execu- 
tive branch power. The invocation of executive privilege by numerous subordinate 
officials in the Nixon administration prompted legislation to curtail such claims of 
privilege. For example, H.R. 6228, introduced by Rep. John N. Erlenburn (R-III.), 
proposed that all executive branch information be made available to Congress and 
the Comptroller General of the United States “except in cases where the President 
himself invokes the claim of executive privilege.”’’ The purpose of this proposal was 
to make the president alone accountable for all claims of executive privilege. However, 
the legislation was successfully opposed both by (1) advocates of a broad definition 
of the privilege, and (2) by strict opponents of the privilege who claimed the proposal 
would effectively legitimize executive privilege. 


Traditional Conceptions of Executive Privilege 

President Nixon adopted a most broad conception of the executive privi- 
lege power. One result of Nixon’s theory of executive privilege, and of the events 
surrounding Watergate, is that they indirectly increased the stature and recognition 
of strict opponents of the privilege. Most notably historian Raoul Berger claims that 
executive privilege is a “Constitutional myth.”"* In Berger’s view, all claims of 
executive privilege are indefensible.” Berger’s carefully researched studies identify 
four general arguments supporting the assertion that the privilege lacks legitimacy 
in our constitutional system:’° (1) The framers’ fear of tyranny which inspired these 
Constitution-makers to avoid creating a too-powerful Chief Executive; (2) the lack 
of a Constitutional foundation for the privilege. More specifically, the Constitution 
nowhere grants an executive power to withhold information; (3) as the “Grand 
Inquest”’ of the nation it is Congress’s right to receive all executive branch informa- 
tion; and (4) the well-documented historical misuses of the privilege by executive 
branch officials. 

Each of these four arguments is defensible. Yet Berger’s thesis that executive 
privilege is completely groundless is as problematic as Nixon’s claim that there are 
no legitimate limits on executive privilege. Both of these views attempt to find a 
completely unambiguous answer to the nature and limits of presidential power in 
our separation of powers system. The search for absolute answers is fundamentally 
misguided. The attempts of critics of the privilege to prove that it is a “myth,” as 
well as the attempts of some advocates to defend an absolute privilege power, are 
based on incorrect understandings of our separation of powers system. 

My purpose now is to show that, although President Nixon’s claims of executive 
privilege were excessive, the abuse of this power is not an argument for its elimination. 
The American founders recognized that any power once granted could be abused and 
that the only guarantee against such occasional abuses—eliminating power alto- 
gether — was an unacceptable solution. We can reject President Nixon’s conception 
of executive privilege and still accept the legitimacy of that power. In what follows 
I argue that executive privilege—in more limited form than the Nixonian concep- 
tion — has intellectual, constitutional, and historical roots in our separation of powers 
system. 
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A. Intellectual Roots. The intellectual origins of executive privilege can be traced 
to the two most influential thinkers of modern constitutionalism — Locke and Montes- 
quieu. These constitutional thinkers concerned themselves with how to limit execu- 
tive power without undermining the executive’s ability to protect the public security. 
Locke and Montesquieu therefore sought to devise political regimes characterized by 
both strength and liberty. 

In his Second Treatise of Government, John Locke offers a three-fold distinction 
of government powers: legislative, executive, and federative.'’ Although on the 
surface Locke’s emphasis on legislative supremacy seems unequivocal, he invests 
considerable power in the executive branch. For example, the “federative power” — 
the power to make war, peace, treaties, and alliances —is placed solely in the executive 
realm.'® Locke’s chapter, “Of Prerogative,” is most revealing. In times of emergency, 
when the legislature is not in session, or where the laws are silent, the executive is 
given “‘the power of doing public good without a rule.” For Locke, the “supreme 
law” of the land is the preservation of society. Only the executive can be empowered 
to act with power and “despatch” in times of emergency. Although the legislative 
branch has the supreme lawmaking powers during normal times, Locke does not 
deny the executive the power to take extraordinary, even extra-legal actions in 
emergencies. 

Baron de Montesquieu also was concerned with the problem of reconciling 
freedom and strength. Individual liberty, he wrote, can best be protected by pre- 
venting any one power from holding the authority to formulate and execute the laws. 
He devised a governmental triad—legislative, executive, and judicial powers—as a 
means of preventing any one arm of the government from becoming tyrannical.” 
Although Montesquieu set forth a separation of powers system to limit governmental 
power, he did not advocate weak government. Montesquieu’s executive — the “mon- 
arch” —is empowered to act with discretion during emergencies, even if the legislature 
does not specifically recognize the actions taken. Montesquieu therefore advocated 
a strong executive, independent of direct pressures from the “popular will,” capable 
of acting with force and discretion. 

The writings of Locke and Montesquieu influenced the development of the ideas 
of the American framers who sought to construct a vigorous executive within a 
framework of republican liberty. In the celebrated Federalist papers “Publius” cited 
Montesquieu’s insights on the separation of powers doctrine. A number of references 
in the Federalist exhibit Publius’s understanding that the president must have a realm 
of discretionary authority, especially in foreign policymaking. Alexander Hamilton’s 
Federalist 70 provides a strong defense of the executive secrecy and prerogative con- 
cepts: 


Decision, activity, secrecy and despatch will generally characterize the proceed- 
ings of one man in a much more eminent degree than the proceedings of any 
great number; and in proportion as the number is increased, these qualities will 


be diminished. 


In Federalist 64 John Jay observed that “secrecy” and “‘despatch” were inherent 
in the executive, and that successful diplomatic negotiations cannot be undertaken 
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by a numerous assembly. Jay noted that presidential secrecy may be necessary to the 
treatymaking process: 


. . . there are cases where the most useful intelligence may be obtained, if the 
persons possessing it can be relieved from the apprehensions of discovery . . . 
Although the President must in forming them [treaties] act by the advice and 
consent of the Senate, yet he will be able to manage the business of intelligence 
in such a manner as prudence may suggest. So often and so essentially have we 
suffered from the want of secrecy and despatch, that the Constitution would 
have been inexcusably defective if no attention had been paid to those objects. 


It is clear that the American framers, following Locke and Montesquieu, advo- 
cated a dominant role for the executive in foreign affairs, and in so doing they 
recognized the prerogative of the president to withhold information from Congress, 
the courts, and the public. The framers recognized that presidential discretion was 
limited and that through the separation of governmental branches the potential abuse 
of executive powers could best be checked. In the writings of Locke, Montesquieu, 
and the American framers we find that executive prerogative may be exercised under 
unusual circumstances, such as an impending threat to the national security. These 
thinkers did not recognize an unqualified, limitless executive prerogative power. 

B. Historical Roots. Discerning the framers’ views on executive secrecy requires 
more than just reviewing their writings. We can learn much about the framers’ 
intentions by assessing their actions. 

It is significant that the Constitutional Convention was conducted in secret.”! 
The debates of the Convention were not officially recorded. The official journal of 
the Convention listed only formal motions and roll-call votes by state. The journal 
was made available only to the delegates of the Convention. The delegates believed 
that secrecy was necessary to protect the proceedings of the Convention from external 
pressures. James Madison recalled: “No Constitution would ever have been adopted 
by the Convention if the debates had been public.”” Professor Daniel Hoffman sums 
up the views of the Convention delegates: 


Few thoughtful observers . . . would have endorsed the radical claim that secrecy 
is an unqualified evil. Where national security was involved, in particular, most 
men were ready to grant that secrecy was often necessary . . . [The] most ardent 
devotees of popular sovereignty accepted this fact reluctantly.” 


The historical roots of executive privilege can also be traced to governmental 
decision-making in the early republic. The frequent exercise of the privilege by our 
early presidents established the precedent for numerous historical claims of executive 
privilege up to the modern era. I shall not list the early uses of the privilege because 
that has been done elsewhere and would require a degree of attention beyond the size 
and scope of this paper.** The events surrounding the St. Clair incident, Jay Treaty, 
and the Burr conspiracy are very well documented. The importance of these incidents 
is that they reveal the acceptance by our early presidents (Washington, Adams, 
Jefferson) of the legitimacy of withholding of information. In House debates over 
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executive refusal to disclose documents to Congress pertaining to the Jay treaty, 
for example, our chief Constitutional architect, the Representative James Madison, 
proclaimed “that the Executive had a right, under a due responsibility, also, to 
withhold information, when of a nature that did not permit a disclosure of it at the 
time.” 

Our early presidents asserted the right to withhold information very cautiously. 
Each expressed some reservation about such presidential authority, yet recognized 
the need for executive branch secrecy under certain vital circumstances (e.g., to 
protect executive branch deliberations, to enhance treaty negotiations, to protect 
national security). Most important, Congress exhibited a degree of deference to 
executive claims of such authority, indicating that the legislative branch also accepted 
the legitimacy of executive branch secrecy under certain conditions.* Throughout 
history Congress has deferred to claims of executive withholding of information 
under the following circumstances: (1) when national security and foreign affairs 
crises are involved, and (2) when the president has demonstrated that public disclosure 
of information would damage the candid nature with which deliberations are carried 
on within the executive branch.*’ This is not to suggest that all presidents have 
exercised such authority judiciously. Rather, there are clearly established precedents 
that lend credibility to the legitimacy of executive privilege. 

C. Legal Bases. We have seen that the founders recognized that the president 
is much more capable than Congress to act with unity, secrecy, “despatch,” and 
resolve. The Chief Executive’s preeminence in national security and foreign poli- 
cymaking has also been recognized by the judiciary on a number of occasions.” 

Foreign policy has often been conducted according to less democratic principles 
than domestic policymaking. Justice George Sutherland gave credibility to this distinc- 
tion in U.S. v. Curtiss-Wright Corporation.” He noted that it is important to “consider 
the differences between the powers of the federal government in respect of foreign 
or external affairs and those in respect of domestic or internal affairs. That there are 
differences between them, and that these differences are fundamental, may not be 
doubted.”*° The Court clearly recognized the notion that the Chief Executive has 
a “discretion” in foreign affairs to act beyond what the realm of the law allows.”! 

Perhaps the Court’s strongest defense of executive withholding of national 
security information is found in U.S. v. Reynolds: “It may be possible to satisfy the 
Court, from all the circumstances of the case, that there is a reasonable danger that 
compulsion of the evidence will expose military matters which, in the interest of 
national security, should not be divulged.”*? With regard to sensitive national security 
information, therefore, the Court believed that it was truly necessary that such 
information not be disseminated publicly. 

The most relevant case for this analysis is, of course, U.S. v. Nixon. The 
unanimous decision of the Court in the Nixon case affirmed the legitimacy of executive 
privilege as it is implied in the Constitution. The Court decided as well that executive 
privilege is not an absolute presidential power. Rather, the specific circumstances 
surrounding any claim of executive privilege must be considered. The Court also 
affirmed the jurisdiction of the judiciary to resolve disputes between the political 
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branches over executive privilege. Finally, the Court declared that in resolving such 
controversies it shall use a balancing test, weighing the public interest aspect of 
executive privilege and the public’s “right to know.” 


The Scope and Limits of Executive Privilege 

President Nixon’s legacy to the executive privilege controversy has been, 
in part, to contribute to the polarization of this debate into two extreme positions: 
(1) that of the modern-day Whigs, such as Raoul Berger, who, based upon a narrow 
and legalistic view of the Constitution, claim executive privilege has no foundation 
in our governmental system; and (2) that of the presidential-supremacists, such as 
former president Richard Nixon and his defenders, who claim the executive privilege 
is an absolute presidential prerogative. 

In this paper I argued that both of these positions are problematic. There is 
considerable precedent in political thought, action, and constitutional history to 
legitimize executive privilege. Likewise, there is little basis for the belief that executive 
privilege is an unqualified, unlimited presidential power. Therefore, the major debate 
should not be over the legitimacy of executive privilege. Rather, scholars should 
concern themselves with the question of where to draw the line between acceptable 
and unacceptable claims of privilege. Reasonable people will, of course, disagree as 
to where the line should be drawn. 

The framers’ conception of separation of powers provided a timeless remedy to 
the problem of executive branch secrecy. The resolution of the controversy over 
President Nixon’s overly broad claims of executive privilege is instructive of this 
point. A solution true to the framers’ intent is to encourage Congress and the courts 
to make prudent use of their institutional powers to encourage executive disclosure 
of information. Therefore, the separation of powers doctrine provides the vital 
mechanism by which the other co-equal branches can challenge claims of executive 
privilege. 

For example, if members of Congress demand disclosure of executive informa- 
tion, and the president refuses, Congress may retaliate by withholding support for 
the administration’s policies. Congress may also choose to withhold appropriations 
for administration favored programs. This gives the president the option to weigh 
the importance of privileged material against the prospect of legislative stalemate. As 
Professor Gary Schmitt observes, the “solution to executive excess is not elimination 
of the power from which that excess may come but rather the vigorous use by 
Congress of those tools it has at its disposal.”* 

In extreme cases Congress may threaten to assert its impeachment power. 
The president then must weigh the importance of maintaining secrets against the 
possibility of impeachment proceedings. Most likely, presidents will make accommo- 
dations to congressional requests rather than withstand increased pressure from the 
legislature. 

The separation of powers doctrine also encourages mutual accommodation and 
compromise to overcome stalemate precipitated by executive branch secrecy. For 
example, the president may choose to divulge sensitive information to a few highly 
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respected congressmen. Ideally, the president will be candid with these members of 
Congress and, likewise, these legislators will not abuse their trust by divulging any 
of the information for policy or partisan reasons. For example, regarding treaty 
negotiations Chief Justice William Rehnquist notes that 


frequently the problem of overly broad public dissemination of such negotiations 
can be solved by testimony in executive session, which informs the members of 
the committee of Congress without making the same information prematurely 
available throughout the world.” 


The role of the judiciary in resolving controversies over executive branch secrecy 
is important as well. The Supreme Court affirmed in U.S. v. Nixon that the separation 
of powers doctrine does not guarantee an “absolute, unqualified presidential privilege 
of immunity from judicial process under all circumstances.”’’ In this contest of 
governmental powers the Supreme Court asserted the legitimacy of the judiciary to 
pose as a viable check on abuses of executive branch powers. 

As noted at the introduction, the temptation to impose strict boundaries on the 
realm of the president’s privilege power should be resisted. Yet to help this debate 
rise above the notion that the only resolution available is found in what the separate 
branches may permit under particular circumstances, I propose that executive privilege 
be granted legitimacy by the other branches under four general conditions: (1) those 
protecting national security; (2) those protecting the confidentiality of White House 
deliberations; (3) those protecting the personal privacy of executive branch officials; 
and (4) those protecting the enforcement of criminal justice. 

These categories are intended only as a set of general guidelines to move away 
from the Nixonian conception of executive privilege as an unlimited presidential 
power used for purposes of political convenience. These guidelines also reject the 
view of those opponents of executive privilege who believe that the only way to 
overcome the potential abuse of power is to strip away power altogether. 


This essay is based on a paper presented at the Sixth Presidential Conference, “Richard Nixon: A Retrospective 
on His Presidency,” Hofstra University Cultural Center, Hempstead, New York, November 21, 1987. 
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